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International copyright law basics #1: 

Territoriality
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International copyright law basics #2: 

International © treaties
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International copyright law basics #3: 

The function of international © treaties

• Leave territoriality intact but mitigate the problems

(1) National Treatment

(2) Obligatory minimum rights

(3) Prohibition of any formalities, Art. 5(2) Berne 
Convention
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International copyright law basics #3: 

The function of international © treaties
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International copyright law basics #3: 

The function of international © treaties
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Consequence still:  

Territoriality
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• The copyright basis for geoblocking: 

– The making available right according to Art. 8 
World Copyright Treaty 1996 (WCT): 

“… authors … shall enjoy the exclusive right of 
authorizing any communication to the public of 
their works, by wire or wireless means, including 
the making available to the public of their works in 
such a way that members of the public may access 
these works from a place and at a time individually 
chosen by them.”
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The localization of 
cross-border acts of 

communication to the 
public
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The localization of cross-
border acts of communication 

to the public

One-to-many (broadcasting)

→ Traditionally where the 
signal was introduced in a 
chain of communication 
(broadcaster domicile)
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The localization of cross-
border acts of communication 

to the public

One-to-many (broadcasting)

→ Traditionally where the 
signal was introduced in a 
chain of communication 
(broadcaster domicile)

On demand (making available)

→ From where the content is 
accessed (user domicile)
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• Consequence for uploads on the Internet:

– Worldwide rights clearing necessary

– Content providers (e.g. streaming services 
such as Neflix)

– Online platforms (YouTube et al)
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• If uploaders do not hold worldwide rights, they MUST 
geoblock to prevent an infringement in non-licensed 
territories.

• And: legal protection of geoblocking measures under 
Art. 11 WCT

– “Contracting Parties shall provide adequate legal 
protection … against the circumvention of effective 
technological measures that are used by authors in 
connection with the exercise of their rights … and 
that restrict acts, in respect of their works, which 
are not authorized by the authors concerned or 
permitted by law.”

– Geoblocking prevents unauthorized “access”
– Use of VPNs an illegal circumvention of TPMs?
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Economic 

reasons for 

territorial licensing 

and

geoblocking
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Efforts to overcome territoriality and fragmentation 
within the EU

• Cross-border public communication subject only to 
one member state law („country of origin“)

– Sattelite broadcasting (Dir 1993/83)

– Some online uses permissible under limitations 
and exceptions (e.g. for non-commercial teaching 
in secure electronic environments, Dir 2019/790)

• Cross-border portability of online content services 
by subscribers (Reg 2017/1128)
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Efforts to overcome territoriality and fragmentation within the 
EU
• Geoblocking Reg 2018/302, Art. 4:

– “A trader shall not apply different general conditions of 
access to goods or services, for reasons related to a 
customer's nationality, place of residence or place of 
establishment where the customer seeks to … receive 
electronically supplied services …

– other than services the main feature of which is the 
provision of access to and use of copyright protected 
works or other protected subject matter, including the 
selling of copyright protected works or protected subject 
matter in an intangible form;”

• Does geoblocking violate the freedom to access cross-
border services and competition law?

– Fabian Brandt, Diss. Frankfurt am Main 2024, 
forthcoming.
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Efforts to overcome territoriality and fragmentation 
globally

• (-)
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• Further reading
– Territoriality and Extraterritoriality in Intellectual 

Property Law, 2012
– Copyright and the Two Cultures of Online 

Communication, 2015
– Intellectual property: the global spread of a legal 

concept, 2015
– The Colonial Legacy of the International Copyright 

System, 2016
– Transnational Intellectual Property Governance 

on the Internet, 2022
– WIPO ALERT: A Reason to be alerted?, 2023

Lessig, Code v. 1, 1999, p. 88 18

http://www.ssrn.com/abstract=1592263
http://papers.ssrn.com/sol3/papers.cfm?abstract_id=2628565#Copyright and the Two Cultures of Online Communication
http://papers.ssrn.com/sol3/papers.cfm?abstract_id=2218292#Intellectual property: the global spread of a legal concept
http://ssrn.com/abstract=2057796
https://www.taylorfrancis.com/chapters/oa-edit/10.4324/9781003283881-4/transnational-intellectual-property-governance-internet-alexander-peukert?context=ubx&refId=45eed614-c7ce-4be2-8503-5885085f437c
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=4405971

